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Charge Ultra Vires Acts State Bank Doing 
Business Outside State Can Raised 
State Only 


state statute sec. 3131, 1982 Va. Code, Act Feb. 
28, 1929) prohibiting banks from engaging business any 
place other than its principal office said State not ap- 
plicable bank legally incorporated said State for the spe- 
cific purpose conducting its banking business exclusively 
the District Columbia. The contention that such bank was 
acting ultra vires (acts corporation not within powers con- 
ferred charter) engaging business the District 
Columbia can raised only the State proper pro- 
ceeding. 

officer and stockholder bank who acts official 
capacity during the period when bank allegedly engaged 
ultra vires business, estopped deny the corporate exist- 
ence the bank validity its transactions during said 
period. This was decided the case Parsons Barry, Dis- 
trict Court the United States for the District Columbia, 
Fed. Supp. 221. 

savings bank, organized West Virginia Corporation 
1906, for the purpose engaging the banking business 
the District Columbia, conducted its business exclusively 
the District from the time its organization until was 
closed the President’s Proclamation March De- 
fendant Cooper was the owner 56% its capital stock and 
for many years was its president and chief executive officer. 

unanimous resolution the Board Directors 
meeting presided over the defendant Cooper February 


NOTE—For similar decisions see Digest (Fifth Edition) 119. 
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28, 1933, withdrawal deposits payable demand were re- 
stricted. Subsequent thereto the bank was closed March 
1933. the time the resolution February 28, 1933, and 
the closing the bank March 1933, interest was 
being paid savings deposits and interest commercial 
checking deposits. Since the appointment the receiver, 
dividends totaling 100% the principal amount the deposi- 
tor and creditor claims were made quarterly payments, 
claims which existed against the bank suspension, remain 
unproved against the receiver, but can proved any time 
prior the closing the bank the receiver. The sum 
$204,724.56 (plus $5,680.20 the unproven claims) neces- 
sary pay the full interest dividend claimed the 
plaintiff receiver due and owing the depositors and 
creditors, and meet said claim, the receivership has hand, 
proceeds the assets and collections stock assessments, 
only about $178,000 from which certain remaining adminis- 
trative expenses must first paid. 

Defendant Cooper sought have the Court declare the 
bank solvent when closed, that find the bank was arbitrarily 
and fraudulently liquidated, and that the remaining assets 
the hands the receiver restored the stockholders. 
fendant further contended that the business the bank after 
February 28, 1929, was ultra vires and that the depositors and 
creditors should denied interest from that date. Defendant 
Cooper stated that any interest was allowable should 
limited the contract rate, viz., time deposits and 
interest commercial demand deposits; and that inter- 
est any event should paid for the period the conserva- 
Defendant Cooper cited West Virginia statute 
(sec. 1982 Va. Code, Act Feb. 28, 1929) sup- 
port his contention that the business the bank was ultra 
vires. 

was held that the West Virginia statute was not applica- 
ble the bank herein involved. The bank was not engaged 
business the laws West Virginia.” The bank was not 
subject the supervision the West Virginia Commissioner 
Banking and was not required make the usual reports 
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required West Virginia Law. The business the bank 
conducted the District Columbia was subject the super- 
vision the Comptroller the Currency under the National 
Bank Act. issue the ultra vires could not raised 
collaterally but could raised only the State West Vir- 
ginia proper proceeding. 

The defendant Cooper being stockholder, director and 
officer during the period when the bank allegedly was engaged 
ultra vires business was estopped deny corporate exist- 
ence bank validity its transactions during said period. 

was further held that view the fact that the assets 
the bank were sufficient pay more than 100 per cent 
principal amount depositor’s claims, and view also the 
fact that its assets insolvent bank were being liquidated 
under the Comptroller ‘the Currency, the depositors were 
entitled interest their claims from the date suspension 
until paid, the interest being computed the statutory legal 
rate jurisdiction which the liquidation took place. 

The Court, its opinion stated: 


The statute quoted does not apply bank such the United 
States Savings Bank, legally incorporated West Virginia for the 
express purpose conducting its banking business solely the Dis- 
trict Columbia. The United States Savings Bank was not engaged 
business under the laws” West Virginia. The bank was not sub- 
ject the supervision the West Virginia Commissioner Banking 
and was not required make the usual reports required West Vir- 
ginia law. This seems clear from the West Virginia enactment Feb- 
bank conducted the District Columbia was subject the super- 
vision the Comptroller the Currency under the National Bank 
Act. 

The contention that the business the bank was ultra vires may 
not raised collaterally but may raised only the State West 
Virginia proper proceeding. Bank Tupelo, Miss., Stonum, 
can Surety Company New York Moran, App. 127, 
646; Thompson Park Savings Bank, App. 308, 
955. 

Defendant Cooper, director, and officer the bank 
during and after 1929, may not heard say that the bank exceeded 
its corporate powers continuing transact its banking business. 
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estopped deny the corporate existence the bank the 
validity its transactions. Benefits have inured him during the 
entire period question; evidenced his receipt dividends 
upon his stock for the years 1929, 1930, 1931 and 1932. permit 
defendant Cooper deny the validity the bank’s transactions would 
prefer him stockholder and officer over depositors whose de- 
posits were invited defendant Cooper and those associated with him 
the management the bank. See Casey Galli, 673, 
Ed. 168; American Surety Company New York Moran, 
Thompson Park Savings Bank, supra; Deitrick Greaney, 309 
190, Ct. 480, Ed. 694. 

When assets insolvent bank being liquidated under the Comp- 
troller the Currency are sufficient pay more than 100% the 
principal amount depositors’ claims, said depositors are entitled 
interest their claims from the date suspension until paid, com- 
puted the statutory legal rate the jurisdiction which the 
liquidation had. Elliott First Inland National Bank Pendle- 
ton, Or., Supp. 839; Richmond Irons, 121 27, 
Ct. 788, Ed. Interest time and savings deposits 
should computed the date closing the contract rate. Cronkle- 
ton Ebmeier, Cir., 748; American National Bank 
Arkansas City, Kansas Williams, Cir., 101 943. After the date 
closing, deposits whether savings demand, should bear interest 
the local statutory rate judgments. Cronkleton Ebmeier, 
supra; Elliott First Inland National Bank Pendleton, supra. 

Richmond Irons, the Supreme Court held that the act 
going into liquidation dispenses with the necessity any demand 
the part the creditors, and follows that interest should com- 
puted upon the amounts then due against the shareholders the 
time payment. The weight authority that interest due and 
payable for the period conservatorship. See Stein Delano, Cir., 
121 975. Ticonic National Bank Sprague, 303 406, 
Ct. 612, Ed. 926, the court said that incident the 
right recover unexpended balance deposit, depositor en- 
titled interest damages for the failure pay that balance upon 
demand. That interest after suspension paid damages com- 
pensation for the withholding money due has ample support the 
authorities. The recent case Federal Deposit Insurance Corpora- 
tion Falk, 245 Wis. 245, directly point and re- 
flects the prevailing view gathered from the reported cases. See also 
Bates Farmers Savings Bank, 231 Iowa 1151, 517. 

That the depositors the United States Saving Bank are entitled 
interest res judicata. the United States Savings Bank 
Morganthau, supra [66 App. 234, 815], the court said, 
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“it that part the assets the Bank may turned 
over the receiver the stockholders until after both the principal 
the debts and the interest thereon are fully paid.” 

Defendant Cooper advances the argument that the law West 
Virginia controlling and that under such law interest allowable 
depositors. The court thinks such position untenable view 
the announcement United States Savings Bank Morganthau, 
supra. seems clear that the bank being liquidated under the laws 
the District Columbia, 26—101 the 1940 Code, and the 
applicable provisions the National Bank Act. Hoffman Unger, 
125 Va. 501, 911, after 100% had been paid de- 
positors, the court awarded the remaining surplus depositors 
interest their claims, opposition the demands the stock- 
holders. The court that case relied Richmond Irons, supra, 
and Stein Delano, supra. The court held that interest after sus- 
pension forms part the obligations the bank. 

the contention defendant Cooper that any interest 
payable must limited most savings account depositors the 
rate per annum with interest for commercial depositors. 
support this proposition relies 28—2707 the 1940 
Code, providing that judgment District Court for liquidated 
debt which interest payable contract law usage, 
“shall include interest the principal debt from the time when was 
due and payable, the rate fixed the contract, any, until paid.” 
This position manifestly unsound. disregards 28—2701 the 
1940 Code which fixes the statutory legal rate interest upon 
the loan forbearance money per iannum, the absence 
“express contract such rate.” proposition made dis- 
regard the fact that suspension obviates the necessity for demand 
and that the debt became fixed and due the date suspension 
and that contract purports fix the rate interest damages 
for withholding the deposits after they became due reason the 
suspension the bank’s business. For the default forbearance 
the payment depositors’ claims interest awarded 
the rate fixed 28—2701 the 1940 Code. Clearly the 
suspension the bank 1933 constituted actual and unqualified 
“forbearance the claims all See Richards Bippus, 
per annum has been paid depositors after suspension the liquidation 
the following insolvent banks the District Columbia since the 
bank moratorium March 1933; Chevy Chase Savings Bank; Dis- 
trict National Northeast Savings Bank; Seventh Street Savings 
Bank and Washington Savings Bank. 
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Upon consideration the undisputed facts and the controlling 
principles law apparent that defendant Cooper must fail 
all contentions raised his substituted counterclaim. His motion for 
summary judgment therefore overruled and the motion plaintiff 
for summary judgment sustained. Counsel for plaintiff will present 
appropriate orders. 


Drawee Bank Causing Loss Collecting Bank Its 
Act Not Entitled Recover Money 
Paid 


Where drawee bank, upon inquiry collecting bank 
concerning check deposited with it, notifies the collecting 
bank that the check has been paid, and the collecting bank 
acting upon said information pays the proceeds the check 
its depositor, held that neither the drawee bank its 
assignee (surety instant case), entitled recover money 
paid under mistake fact, notwithstanding the fact that col- 
lecting bank had indorsed check “Previous Endorsements 
Guaranteed,” said endorsement made the course bank- 
ing transactions merely the passport the check through 
regular banking channels and understood the banking 
business. was decided the case Aetna Casualty 
Surety Co. Corpus Christi National Bank, Court Civil 
appeals Texas, 186 Rep. (2d) 840. 

Plaintiff, surety company, under its right subroga- 
tion to, and assignee of, the rights national bank 
(herein called the drawee bank) against the defendant, also 
national bank (herein called the collecting bank) brought 
‘suit against the collecting bank recover $3,000.00 paid 
the drawee bank the collecting bank upon check drawn 
the drawee bank one its depositors and altered 
that amount prior presentation either the banks. 
The nature the action for money paid under mistake 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 583. 
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fact. Upon the undisputed facts, most which were 
stipulated, the court found for the defendant collecting bank 
from which judgment the plaintiff appealed. 

September 1939, one Clingan deposited check 
for $3,100.00 her account the collecting bank, the check 
having been drawn the account one Rossi the drawee 
bank. This check, after having been credited the account 
Clingan, was then transmitted the second bank the 
drawee bank for payment. check was presented 
the drawee bank September 1939, and that same 
date Clingan appeared the collecting bank for the pur- 
pose withdrawing the balance her account. the 
time Clingan appeared the collecting bank for the pur- 
pose withdrawing the balance her account, and before 
payment the funds Clingan, inquiry was made the 
drawee bank employee the collecting bank, and 
the said employee was advised some one the drawee 
bank that the check had been paid and charged Rossi’s 
account. 

October 1939, developed and was found 
the trial court, that the check was originally issued for $100.00, 
altered after Rossi had signed it, but before was deposited 
the collecting bank, without Rossi’s authority, the sum 
$3,100.00. Rossi demanded payment the drawee bank 
the sum $3,000.00 erroneously charged his account. 
Subsequently, the plaintiff the surety, upon 
forgery bond issued favor the drawee bank, paid 
the sum $3,000.00 Rossi and brought this action against 
the collecting bank recover the $3,000.00 alleging mutual 
mistake fact the part both banks the genuine- 
ness the instrument. 

The defendant, collecting bank, answered general 
denial and plea estoppel, the latter being based upon 
the act the drawee bank advising the bank 
that the check had been paid. 


The case was submitted the trial court upon the oral 


both parties that neither the drawee bank, nor 
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the collecting bank, were negligent the handling the 
check any manner whatsoever. The check itself showed 
that would have been impossible for either bank have 
discovered the alteration. 

Plaintiff contended that under the undisputed facts 
was entitled judgment matter law under the two 
following propositions law: 

First: Upon payment check, the amount which 
has been altered, distinguished from check upon which 
the drawee’s signature has been forged, the drawee bank 
entitled recover the moneys paid from the collecting 
bank which payment was made, for money paid under 
mistake fact. 

Second: The mere payment altered check does 
not estop; otherwise bar, the drawee bank from recover- 
ing from the collecting bank. 

was held that the plaintiff, assignee the drawee 
bank could not recover from the collecting bank the money paid 
depositor the drawee bank. The drawee bank, pay- 
ing the raised check and notifying the collecting bank, 
caused such bank change its position for the worse and 
thereby caused the loss. Under such circumstances would 
inequitable permit the drawee bank, any one stand- 
ing its position, recover from the innocent collecting 
bank. 


The court, its opinion, part, stated: 


These propositions are undoubtedly true far they go, but 
not far enough. They not cover the further proposition the 
effect that where the drawee bank has paid the raised check and thereby 
caused the collecting bank pay over the proceeds the check its 
depositor, such drawee bank estopped recover from the collecting 
bank. 

These propositions are undoubtedly correct, unless the drawee bank 
making the payment has caused the collecting bank change its 
position for the worse. Under such circumstances the drawee bank 
cannot recover for the loss which its own act has caused. 
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The drawee bank, paying the raised check and notifying 
the collecting bank, caused such bank change its position for the 
worse and thereby caused the loss. the time the collecting bank 
called the drawee bank and asked whether not the check had been 
paid, had not that time paid the proceeds the raised check its 
depositor. The fact that the collecting bank had given bookkeeping 
credit for such check immaterial because until the proceeds the 
check had been paid the depositor (no rights 
third persons having intervened), the amount the check could have 
been charged back the account the depositor and there would have 
been loss. therefore apparent that the loss was caused the 
drawee bank paying the raised check. Under such circumstances 
would inequitable permit the drawee bank, any one standing 
its position, recover from the innocent collecting bank. The col- 
lecting bank reaped benefit nor gained any advantage from the 
transaction. true that this suit one for money paid and re- 
ceived, which form legal action but one which always addresses 
itself the equitable consideration the court. 

have found Texas case directly point. have been cited 
the cases City National Bank Houston First National Bank 
Houston, Tex. 203; Marlin National Bank Reed, Tex. Civ. 
App., 164 260, but not consider these being 
point. The case which feel sheds more light the questions 
raised here than any other case Crocker-Woolworth National Bank 
Nevada Bank, 139 Cal. 564, 456, 458, 245, Am. 
St. Rep. 169. quote the following from that opinion: 

“The governing principle this: that where equa!ly innocent per- 
sons have dealt with one another under mistake the burden loss 
resulting from the common error ordinarily will left where the par- 
ties have placed it, and recovery can only had where 
equity and good conscience the defendant should called upon 
refund. Holly Missionary Society, 180 284, Ct. 395, 

“Again, where, the present case, the forgery consists chang- 
ing the body the check raise the amount, the drawee not 
charged with knowledge the handwriting whomsoever may have 
prepared the body the check, may, even negligent, recover upon 
the ground mistake, provided that his recovery would not pass the 
burden loss over innocent payee, who had changed his condi- 
tion upon faith the payment. That say, where the drawee 
done any act give currency the paper, acceptance, etc., on- 
faith which the holder has taken, the condition the holder will 
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altered for the worse any way, where received the check for 
collection and paid over the proceeds the principal before received 
notice the alteration, then the party paying precluded from re- 
covering the ordinary rules estoppel—otherwise not.” (Emphasis 

exception the above rules when the instrument presented 
for payment bears the general endorsement the collecting bank, 
general endorsement warrants the genuineness the instrument. 

The trial court properly held that: “The Aetna Casualty and 
Surety Company not entitled recover reason the endorse- 
ment which the Corpus Christi National Bank placed upon the check, 
‘Previous Endorsements Guaranteed,’ since such endorsement made 
the course banking transactions merely the passport the 
check through banking channels and, understood the 
banking business.” 

this connection, again quote from the Crocker-Woolworth 
case, supra: 


Common knowledge and common experience inform that 


the case local checks such this the uniform, not the well- 
nigh universal, practice banks take them from their depositors 
and clients for collection only. They not ‘buy’ them. They take 
them agents. And, this common knowledge 
ment, abundantly furnished the evidence the officers the 
bank testifying this case the effect that least, was not the 
uniform practice never buy local checks, was certainly the gen- 
eral practice take them only for purposes collection. Therefore, 
far this check deposited and presented plaintiff con- 
cerned, the knowledge that conveyed was least the knowledge that 
this transaction, thousands others, the Nevada Bank was 
probably the collecting agent merely. will not assumed, against 
the uniform practice banks this regard, and the absence any 
evidence all upon the subject, that the plaintiff here, and this sole 
and peculiar instance, put reliance upon the supposed ownership 
the check defendant. If, indeed, did have such belief, then the 
complete answer that the restricted indorsement did not justify nor 
warrant that belief, nor make the defendant liable because such 
belief was entertained.” 


Under the facts and circumstances the case bar cannot say 
that equity and good conscience the collecting bank should called 
upon refund the drawee bank its assignee, the Aetna Casualty 
and Surety Company. 

The judgment affirmed. 


THE BANKING LAW JOURNAL 563 


Bank Officer Accommodation Endorser Note May 
Plead Want Consideration 


officer bank who endorses note which asset 
the payee bank order that the bank may borrow money 
the note, held accommodation endorser, and want. 
consideration good defense where accommodation en- 
dorser sued accommodated party, the payee. This was 
decided the case Gillihan Assel, Kansas City Court 
Appeals, 186 Rep. (2d) 772. 

persons, executed makers two notes for money 
loaned them bank. Subsequent thereto the bank, the 
payee the two notes, desirous borrowing money from 
other banks obtained said loans pledging some its assets 
collateral, among which were the two notes involved the 
instant case. However, before the other banks would accept 
the notes sued part the assets assigned for the loans, 
required that the defendant, the president said bank 
endorse said notes. The defendant did and the loans were 
made. The defendant received part the loans, all went 
increase the cash reserve the bank. Plaintiff, holder 
said notes, who had acquired them purchase from liquida- 
tor the payee bank, who was authorized court order 
dispose remaining assets closed bank, brought this action 
against defendant, Plaintiff contended defendant was not 
accommodation endorser, but that was endorser for con- 
sideration for the original makers and that said endorsement 
was made prior the time the demand the lending banks. 

was held that the evidence did not warrant finding that 
the defendant was endorser for consideration for the original 
makers the notes. The facts showed defendant became 
accommodation endorser for the payee bank and not for the 
makers the notes. Therefore the effect this action was 
that the accommodated party, the payee, sought recover 
from the accommodation party endorser. Under such cir- 
cumstances uniformly held that want consideration 
good defense. The court said: 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 41. 
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Appellant first argues that there credible evidence that re- 
spondent had not endorsed these notes before they came into the Far- 
mers Bank. other words, contends, respondent was endorser 
for the original makers and not merely accommodation endorser 
for the payee bank order secure loans from other banks. 
think there substantial evidence from which the trial court could find 
that respondent had not endorsed the notes for the original makers, 
but that his endorsement was secured for the benefit the payee bank 
securing loans from the St. Joseph and Kansas City Banks. The 
evidence was conflicting but the finding the trial court, being sup- 
ported substantial evidence, conclusive far appellant’s 
first assigned error concerned. 

However, his principal contention presents more serious ques- 
tion; is, officer institution cannot lend his name se- 
credit for such institution, and restore its capital that may 
operate, when otherwise would required close, and upon its 
subsequent closing, permit the institution pay the debt, and escape 
upon the grounds accommodation endorser for The 
burden appellant’s argument under this point that since 
Assel was the president, stockholder and director the Farmers 
Bank the time endorsed these notes, together with the fact that 
the bank was financial difficulties and would compelled close, 
could not secure loans from the St. Joseph and Kansas City banks, 
thereby impairing, not destroying, the value defendant’s stock, 
there was sufficient consideration for his endorsement. 

conceded that plaintiff, McDonald, acquired greater 
right than the Farmers Bank had. This being true, approach the 
solution the question from the same standpoint the Farmers 
Bank, payee the note, had sued respondent. 

have said, the evidence would support finding the trial 
court that the notes sued were originally executed Frank and 
Addie Assel for money loaned them the Farmers Bank and be- 
came assets the bank; that thereafter, the bank, the payee the 
notes, desired borrow money from other banks and secure such loans 
pledging some its assets collateral, among which were these 
notes. That did borrow money from such other banks and pledged 
certain its assets security therefor, but before the lending banks 
would accept the notes sued part the assets assigned, they re- 
quired that the respondent endorse the notes; did and the loans 
were made. Respondent received part the loans; all went 
crease the cash reserve the Farmers Bank. 

such circumstances, respondent became accommodation 
endorser for the payee, Farmers Bank, and not for the makers the 
notes. the effect this suit that the accommodated party, the 
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payee, seeking recover from the accommodation party endorser. 
Under such facts uniformly held that want consideration 
good defense. Long Todd, 207 Mo. pp. 496, 226 262, 263; 
First National Bank Trust Co. Limpp, 221 Mo. App. 951, 288 
957, 958; People’s Bank Yager, Mo. App., 633. 
the last cited case this court considered the law this question 
considerable length, and quote briefly from that opinion (634) 

evidence, true, shows that she signed the note 
accommodation for plaintiff bank, payee the note. The jury 
found, and that finding binding us, and must proceed the 
theory that defendant signed the note for the accommodation plain- 
tiff. Proceeding this theory, the question whether not evidence 
that defendant signed the note for the accommodation plaintiff 
bank evidence want lack consideration between defendant, 
the accommodation party, and the bank, the party accommodated. 
The law this subject well stated 259, 260, from which 
Bland, J., quoted approvingly the former hearing this case, 
follows: 

party for whose benefit accommodation paper has been made 
acquires rights against the accommodation party who may set 
the want consideration defense action the accommo- 
dated party, since between them there consideration, fact 
which always defense suit negotiable paper between the 
immediate 

the very recent case Davis Holt, Mo. App., 154 
595, under set facts very similar those this case, held that 
the officers, who note which asset the payee bank 
order that the bank might borrow money thereon, were accommoda- 
tion endorsers, and when they were compelled pay the debt the 
lending bank they were then entitled recover from the payee bank, 
the accommodated party. The principles law announced there seem 
decisive the issues under consideration. the present case the 
St. Joseph Kansas City bank had sued respondent his endorse- 
ment, would have been liable, and had paid the judgment, 
would have been entitled recover that amount from the accommo- 
dated party, the Farmers Bank. Davis Holt, S., Bills 
and Notes, 750; Union National Bank Lyons, 220 Mo. 538, 119 
540. 

Appellant cites number cases from other states, and the fol- 
lowing three from Missouri: First National Bank Henry, Mo. App., 
202 281; Peoples State Bank Hartville Hunter, 216 Mo. 
App., 334, 264 54, and Holland Banking Co. Griggs 
323 Mo. 289, 290. First National Bank Henry, the 
opinion discloses that the stockholders bank formed separate 
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corporation: take title certain real estate, questionable value, 
fermerly held the bank. All the stockholders agreed participate 
the real estate company the extent their bank stock holdings, 
and order carry out her agreement the defendant the 
necessary money from the plaintiff bank. action the note the 
court found that she was not accommodation endorser, but had 
fact received the money from the bank with which purchase her 
interest the realty company. Since the bank had loaned the money 
her the strength her note, had given consideration and 
was entitled payment. There are other distinguishing facts which 
need detailed. 

Peoples State Bank Hartville Hunter, supra, the evidence 
discloses that the defendant was active charge the Bank Hart- 
ville and was short his accounts. shortage being discovered 
the State Bank Examiner, defendant executed his note, payable 
that bank, cover the shortage. continued charge the 
affairs for some eleven months, during which time listed 
note.as asset the bank and transferred it, with other notes, 
new bank, the plaintiff, which took over all assets the old 
suit the note claimed that the note was without 
since the shortage was merely the result error 
bookkeeping. The court expressly pointed out that offered evi- 
dence whatever support his defense, saying, 264 loc. 
cit: 55: “Although was charge the bank for nearly eleven 
months after the note was made, never found the shortage, and 
fact the trial this case offered evidence show that the 
shortage was merely the result error bookkeeping.” 
case not point. 

Holland Banking Co. Griggs al, the defendants were di- 
rectors the Dade County Bank and they borrowed $35,000 from 
the Holland Banking Company their personal note order 
keep the Dade County Bank open. action the note the 
Holland Banking Company, was held that defendants were not 
accommodation makers since the Holland Bank had made the loan 
reliance upon their responsibility. They had given their note the 
suing bank which advanced its money thereon, the same position 
which the St. Joseph and Kansas City banks would have been 
they had sued respondent. 

The cases cited from other states can found 534. 
cases generally present situation where the claimed accom- 
modation endorser gave his note the suing bank for the purpose 
covering shortages remove from the bank questionable assets 
which had been criticized ordered removed bank examining 
officials. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Allowance Interest Judgment Against Stock- 
holders Bank Stock Holding Company 
Held Proper 


Abell Anderson, Circuit Court Appeals, 148 Fed. Rep. (2d) 372 


Where the Supreme Court the United States determined that 
stockholders bank stock holding company were liable upon 
assessment, made the Comptroller Currency, receiver 
bank action brought said receiver against stockholders, 
said opinion not fixing the liability the individual stockholders, 
and deciding nothing, either its opinion its mandate, upon 
the matter interest, held that the matter fixing the individ- 
ual liability stockholders and the matter interest are properly 
left for the consideration the District Court. 

The Supreme Court having established that ‘‘Either the record 
owner the actual owner shares national bank may liable 
the statutory assessment,’’ and that ‘‘receiver may sue both, partial 
satisfaction the judgment against one being pro tanto discharge 
the follows that such suit any judgment rendered 
against stockholders will carry interest from the due date the 
assessment. The matter allowance interest equity actions 
the sound discretion the court and even equitable actions 
legal claims held proper have the allowance interest 
the discretion the District Court. 

Pursuant the opinion and the mandate the Supreme Court 
the United States the case Anderson Abbott, 321 349, 
Ct. 531, (61 663) the District. Court rendered decree 
against each the shareholders bank stock holding company 
fixing the proportionate share unpaid amount made 
against bank stock holding company. This amount included interest 
from the date assessment made the Comptroller Currency 

which amounted approximately per cent upon the principal 
amount the respective judgments. 

Appellants instant case appealed from much the decree 
adjudged ‘‘That plaintiff recover interest upon that part the 
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principal amount the comptroller’s assessment for which each 
defendant 

was held that the District Court properly had jurisdiction 
the matter including interest the judgment from the due date 
the assessment, and notwithstanding the fact that plaintiff did not 
specifically ask for interest their bill complaint, could obtain 
interest under the general prayer (request) the bill complaint. 
claim, the instant case, will carry interest where the amount 
due determined the commencement the action mere 
computation, this being exception the rule that unliquidated 
does not bear interest. 


Action Anderson, receiver the National Bank Kentucky 
Louisville, against Katherine Kirkpatrick Abbott, administratrix 
with will annexed the estate David Abbott, deceased, and others, 
recover stock assessment. From much decree for plaintiff, 
entered after the case was remanded from the Supreme Court, 321 
349, Ct. 531, Ed. 793, allowed interest, defendants Fort 
Abell and others appeal. Affirmed. 

Edward Humphrey, Louisville, Ky. (Lafon Allen, Perey 
Booth, Henry McElwain, Jr., Benjamin Washer, Van 
Winkle, David Castleman, James Stites, Ernest Woodward, Squire 
Ogden, Louis Seelbach, and Allen Dodd, all Louisville, Ky., 
the brief), for appellants. 

Robert Marx, Cincinnati, Ohio (Frank Wood, Harry Kasfir, 
Nichols, Wood, Marx Ginter, all Cincinnati, Ohio, the brief), for 

Before HICKS, and MARTIN, Judges. 


are now confronted with another phase this 
ease which has heretofore been before the District Court (Anderson 
Abbott, C., Supp. 328), this court Cir., 127 696), and 


pellants are shareholders the Banco Kentucky Company (herein 
bank-stock-holding company, which owned approximately 
95% the stock the National Bank Kentucky (herein the 
Bank.) 

Both the Bank and Banco failed November, 1930, and receiver 
was appointed for each. February following the Comptroller the 


made assessment (‘Title 12, Section 63, 64, the 


stockholders the Bank the sum $4,000,000, payable April 1931. 
March, 1931, the Bank’s receiver notified the shareholders Banco 
that had demanded payment the assessment from Banco’s receiver, 
and also that intended proceed against them the extent that 
was unable collect from October, 1931, the Bank’s receiver 


Banco upon the assessment holder substantially all the 


Bank’s shares stock and obtained judgment upon which about $90,000 
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was paid. The Bank’s receiver brought this suit against those share- 
holders who resided within the territorial jurisdiction the 
District Court and sought recover from each them their proportion- 
ate part the balance the assessment. The District Court dismissed 
the bill and affirmed the decree, but the Supreme Court held that the 
shareholders Banco were liable for the assessment and remanded the 
cause the District Court ‘‘for proceedings conformity with the 
opinion (the Supreme) Anderson Abbott, 321 

The District Court rendered decree against each the shareholders 
Banco then before for $2.85 plus upon each share held them 
the closing the Bank. This amount included interest from the date 
the assessment which amounted approximately 78% upon the 
principal amount the respective judgments. Five these sharehold- 
ers moved the Supreme Court permitted file petition for writ 
mandamus against the District Judge compel him modify the 
decree the disallowance interest. The motion was denied. 

The appeals here are from much the decree adjudged ‘‘that 
plaintiff recover interest upon that part the principal amount the 
Comptroller’s assessment for which each defendant Our 
question whether the court erred the allowance interest from the 
date the assessment was due. 

the outset urged that the District Court 
mandate. The point lacks merit. The Supreme Court went further 
than determine that Banco’s shareholders were liable upon the assess- 
ment. did not and could not, under the record, fix the liability the 
individual shareholders and decided nothing, either its opinion 
its mandate, upon the matter interest. These matters were left for 
the consideration the Court upon the issues made the 
pleadings. Sanford Fork Tool Co., 160 247, page 256, 
Ct. 291, 293, Ed. 414, the court said, ‘‘But the cireuit court 
may consider and decide any matters left open the mandate this 

Appellants say that interest was not specifically prayed for the 
bill complaint. Although the prayer the bill failed mention the 
subject interest, appellants were notified paragraph XXV thereof 
that interest was claimed the rate per annum and this was 
followed prayer for general relief. Lockhart Leeds, 195 
427, 436, Ct. 76, 79, Ed. 263, the court said: 

‘‘There nothing the intricacy equity pleading that prevents 
the plaintiff from obtaining the relief under the general prayer, which 
may entitled upon the facts plainly stated the 

Laying other matters, hereinafter considered, one side, 
that under the opinion the Supreme Court, appellants shareholders 
Baneo would, suit against the Bank’s be: liable 
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judgment upon the Comptroller’s assessment. The court said, 
page 355 321 S., Ct. 534, Ed. 793, supra: the 
record owner the actual owner shares national bank may 
liable the statutory assessment. Richmond Irons, 121 27, 58, 
Ct. 788, 802, Ed. 864; Keyser Hitz, 133 138, 149, 
Ct. 290, 294, Ed. 531; Pauly State Loan Trust Co., 165 
536, Ct. 878, Ed. 1218; Ohio Valley National Bank Hulitt, 
204 162, Ct. 179, Ed. 423; Early Richardson, 280 
may sue both—partial satisfaction the judgment against one being 
pro tanto discharge the other. Slomer, Cir., 437. 
And see Continental National Bank Trust Co. O’Neil, Cir., 

See Barbour Thomas, Cir., 510. follows that such 
suit, any judgment against appellants would have. interest 
from the due date the assessment. See Casey Galli, 673,677, 
Ed. 168; Bowden Johnson, 107 251, Ct. 246, Ed. 
386; Garvy Wilder, Cir., 121 714, 716; see also Richmond 
Trons, 121 27, Ct. 788, L.Ed. 864. 

This suit was not brought law recover appellants and other 
shareholders Banco the full amount the assessment, might have 
been done, but the bill seeks recovery from each shareholder Banco 
his proportionate part the balance due the assessment after the 
amounts received from were properly The allegations 
the bill emphasize this, for paragraph thereof stated: 
suit brought equity for the reason that the plaintiff does not 
have adequate remedy law because accounting necessary and 
prayed for herein determine the proportionate part the aggregate 
liability claimed against the defendants named herein for which each 
individual severally liable and determine the credit which the 
defendants may entitled, any, reason the collections made 
the plaintiff the statutory liability hereinafter set forth. 
The matters set forth herein involve complicated interests and degrees 
interest among approximately six thousand stockholders Banco 
Kentucky Company hereinafter described. .’’ 

And the prayer the bill, which seeks complete accounting 
determine the amount found due upon the assessment liability 
appellants, accords with its allegations. 

Appellant’s main contention is, that upon the theory the bill, the 
receiver’s claims against them were unliquidated and therefore did not 
bear interest. The point that the claim was unliquidated must con- 
sidered. 

Before the liability the shareholders Banco could made 


a 
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certain, was necessary determine, (1) the number shares the 
Bank held Banco; (2) the percentage that the certificates member- 
ship each shareholder Banco have the whole; and (3) the 
amounts collected the receiver from Banco which were credited 
proportionately upon each shareholder’s liability. citation 
authority needed support the proposition unliquidated 
claim does not generally bear interest, but this rule not without its 
exceptions. 

exception that such claim will carry interest 
where the amount due can determined the commencement the 
action mere computation. Robertson Miller, Cir., 286 503, 
510; Demotte Whybrow, Cir., 263 366, 368. pointed out 
above, there was difficulty determining when interest would begin 
Further, the number shares the Bank held 
and the proportionate ownership each Banco shareholder was matter 
but the amounts collected from Banco which were 
eredited proportionately upon the claim the receiver against the 
shareholders, could not have been determined the institution 
the suit. appears that collections from Banco were made from time 
time during the long drawn out litigation. 

However, does not follow that interest may not collected. 
have ruled more than once that equity the allowance interest 
the sound the court. United Light Power Co. Grand 
Rapids Trust Co., Cir., 331, 338; Seaboard Surety Co. 
Spear, Cir., 119 849, 852. 

Even equitable actions legal claims one court has held proper 
leave the allowance interest the discretion the’ District Court. 
1116. That case and ours have many similarities. that case although 
the liability was based upon anticipatory breach and the claim was 
not completely liquidated the time, still the liability was based upon 
the breach, here based upon the assessment. that case the 
liability was progressively liquidated and although the debtor could not 
know the full amount its liability, the court stated could 
have tendered increasing proportion the amount. The court went 
say that ‘‘complete restitution demands interest from the date 
the 

Here think complete restitution demands that interest charged 
from the date the assessment and that the court did not abuse its 
diseretion holding. The record shows that appellants about 
March 20, 1931, were notified the receiver the Bank that in- 
tended proceed against you’’ (them) ‘‘for the collection the 


assessment liability represented the said trustee’s 
held said Kentucky Company the extent that the 
undersigned, receiver, unable collect said assessment from the, 
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Banco Kentucky Company its cannot said that 
appellants did not have ample notice. 

Just how accurately they might have ascertained how much they were 
entitled credit collections made from Banco from time time 
the litigation proceeded, not altogether clear. would seem that they 
could have arrived approximate estimate these credits com- 
putations made from the receiver’s reports, which were either available 
could have been made so, and could have used these estimates 
basis for making partial payments reduce interest charges. But 
aside from this, from the institution the suit 1936 until after the 
decision the Supreme Court 1944, appellants made effort re- 
duce liability quite the reverse. They strenously contested any liability 
all. ill becomes them now say that they could not have reduced 
their liability for interest because they did not know how much pay, 
since they never manifested disposition pay. 

between bank stockholder who bought his stock with knowledge 
his liability assessment, and these appellants, who thought their 
holdings not liable, the levying interest may seem harsh; but 
between depositors the Bank who have lost heavily, and these appel- 
lants, who have had the benefit this money since their notification 
1931 possible liability, see equitable reason for denying 
interest. The decree affirmed. 


Liability for Stock Assessment Despite Transfer 
Stock Stockholders Sixty Days Prior 
Closing Bank 


Garber Crews, Supreme Court the United States, Supreme Court 
Rep. 600 


Where stockholders national bank transfer their stock within 
Federal Reserve Act, 23, A., sec. 64, that such stock- 
holders are liable for stock assessments even though the transfers 


are made good faith. The stockholders are liable “for stock assess- 


ments irrespective whether the closing the bank the result 
voluntary action adverse action the Comptroller of, the 
Currency the appointment receiver, the time the bank 
insolvent. 


Action Ralph Crews, Charley Crews, Robert Crews, and others, 
against Garber and others establish trust and enforce 
double liability stockholders national bank. review judgment 
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the Circuit Court Appeals, 144 F.2d 665, which affirmed judgment 
for plaintiffs, the defendant named brings Affirmed. 

Mr. Simons, Enid, Okl., for petitioner. 

Mr. Christy Russell, Mattoon, for respondents. 


Mr. Justice ROBERTS delivered the opinion the Court. 

are called upon determine the application the 
this case Sec. the Act Dec, 23, which imposes liability 
upon stockholders closed national bank. 

November 25, 1929, the American National Bank Enid, Oklahoma, 
pursuant resolution its directors, which recited that contem- 
plated ‘‘disposing its current business and thereafter going into 
voluntary liquidation,’’ sold its business and transferred its assets 
the First National Bank the same city consideration the payment 
$350,000 and the assumption its liabilities disclosed its books. 
The purchasing bank retained $110,000 guarantee the collection 
negotiable paper taken over and cover certain real estate temporarily 
retained the seller. American closed its business and promptly 
distributed the $240,000 cash received ratably amongst its stockholders. 

The respondents were parties agreement, made 1922, whereby 
large sums were deposited bank await the settlement disputes 


relative the ownership the funds deposited. 1930 settlement was 


reached and demand made the respondents for the payment the 
deposit. was then discovered that the fund had been dissipated and 
that officers American, which was correspondent the bank 
deposit, had participated the embezzlements. The respondents there- 
upon brought action State court against American, its officers and 
directors, fasten liability the bank and the individuals. judg- 
ment against American for $249,000 was affirmed the Supreme Court 

The respondents brought the present suit the District Court for 
Western Oklahoma establish trust the liquidating dividend 
$240,000 paid American its stockholders and recover from the 
stockholders the amount necessary satisfy the balance the judgment 
remaining after restitution stockholders the liquidating dividend 
that is, the double liability stockholders. Recovery was 
had each cause action, and also third against the former 
directors American. The Court Appeals affirmed the judg- 
ment the first and second causes action and ordered dismissal 
the 

November 14, 1929, the petitioner sold his stock American 
good faith and for valuable consideration one Oven. December 20, 


American National Bank Enid Crews, 191 Okl. 53, 126 733. 
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1929, the stockholders and directors American held the necessary 
meetings and took appropriate action under the National Bank 
into voluntary liquidation and thereafter such liquidation went 
forward. will observed that the sale petitioner’s stock was 
within sixty days November 29th and within sixty days December 
20th. The petitioner was defendant the present action enforce 
stockholders’ liability and judgment went against him stockholder. 
petition for certiorari urged number defenses which the 
Court Appeals had overruled. granted certiorari limited 
the question whether his sale his stock relieved him liability.5 

Does the Act 1913 justify the judgment against the peti- 
tioner? The statute reads part: 

stockholders any national banking association who shall 
have transferred their shares registered the transfer within 
sixty days next before the date the failure association meet 
its obligations, with knowledge such impending failure, shall 
liable same extent they had made such 


are opinion that the petitioner within the plain terms the 
law. its face, the Act grants exemption due the facts that the 
sale was made for consideration and good faith; that, the time, 
American was believed solvent; that the existence the claim 
ultimately established the respondents was then not known the 
respondents the petitioner. 

Prior the adoption part the Federal Reserve Act 
the liability shareholders national banking association 
had been imposed 5151. Section the Act 1913 re- 
enacted, with slight verbal changes, the first clause the first sentence 

shareholders every national banking association shall held 
individually responsible, equally and ratably, and not one for another, 
for all contracts, debts, and engagements such association, the 
extent the amount their stock therein, the par value thereof, 
addition the amount invested such 


5151 had been before this and other courts for interpretation 
and, under it, was held that the gist any action impose liability 
upon stockholder who had transferred his shares prior the actual 
the bank was that the transfer was not real one was fraudu- 
lent that is, made with the purpose avoid the statutory 
obvious that when Congress came write the Act 1913 intended, 


*12 US.C. 181, US.C.A. 181. 
Note 

City Nat. Bank Case, 628, L.Ed. 448; Bowden Johnson, 
107 US. 251, S.Ct. 246, Ed. 386; Whitney Butler, 118 655, S.Ct. 61, 
L.Ed. 266; Stuart Hayden, 169 US. S.Ct. 274, 639; Earle Carson, 
188 US. 42, S.Ct. 254, L.Ed. 373; McDonald Dewey, 202 US. US. 510, 
731, L.Ed. 1128, Ann.Cas. 419. 
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while leaving the right recovery for transfers not falling within sixty 
days the bank’s closing adjudged according the old standard 
fraud intended evasion liability, announce drastic new 
rule denying effect all transfers made within sixty days the bank’s 
cessation business. impossible read the new enactment 1913 
any other sense. The only cases dealing with the question lower 
federal courts have held.® 

The petitioner insists that, the initiation the liquidation 
American was voluntary, cause action against stockholders arose 
reason this action. But think that where bank closes its doors 
and ceases transact business the right creditors receiver 
stockholders’ liability matures the time such closing 
whether result voluntary action adverse action the 
that time the bank was insolvent, American undoubtedly was, the 
respondents’ claim was taken into the reckoning.® 

The judgment the court below was right and must affirmed. 

Affirmed. 


Fletcher Porter, Cir., F.2d. 23, and Collins Caldwell, F.2d 
are accord with the decision the Circuit Court Appeals the instant case. 


Compare Richmond Irons, 121 27, 48, 50, S.Ct. 788, 797, 798, L.Ed. 864. 


Validity Assignment Mortgage Land 
Determined Law Situs Land 


Howell Kline, Superior Court Pennsylvania, Atl. Rep. (2d) 


Under the law New Jersey (20 see. 121, 46: 
3-17) the words ‘‘joint tenants’’-without more, are sufficient 
joint tenancy with survivorship unlike the law Penn- 
sylvania. The validity assignment mortgage land 
determined law situs land, New Jersey, the instant 
case. 

Eliza Miller, the owner two bonds and mortgages real 
estate situated Belvidere, New Jersey, executed, August 
1929, assignment them her son and daughter. The instru- 
ment recited that was made ‘‘in consideration the sum one 
dollar and other good and valuable consideration hand paid 
Walter Miller and Ida Miller, joint tenants,’’ but words. 
indicating intention create joint tenancy the assignees. 
did not elsewhere appear. The assignment was executed and de- 
livered Northampton County where all three parties were then 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 891. 
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residing. Walter Miller died December 17, 1941, and Ida 
Miller died three days later. offer $4,000 for the bonds and 
mortgages was accepted the personal representatives both 
deceased assignees and the fund created was placed special 
account pending the of: this litigation determine their 
respective interests it. Ida Miller’s executor, the plaintiff, 
contended that her estate was entitled the entire proceeds, 
the law New Jersey the form the assignment was sufficient 
joint tenancy, with the incident survivorship, 
the bonds and mortgages. Walter administrators 
claimed one half the fund the theory that under the law 
‘Pennsylvania the langage the assignment was sufficient con- 
stitute the assignees tenants common only and that Walter’s 
interest was therefore not effected his death before that Ida. 

was held that the assignment the bonds and mortgages 
the New Jersey real estate the co-assignees 
ereated Joint Tenancy with survivors under the controlling New 
Jersey law. The validity and effect assignment the mort- 
gage the land was determined the law the State where the 
land located. 

Where mortgage created land state other than 
that which the mortgage documents are signed and delivered, the 
law the state where the mortgaged land located will ap- 
plied ascertain the nature the estate the mortgage and the 
extent his lien. The said law also determines the procedure 
for the for the mortgage obligation. The bonds 
well the mortgage, being contract relating real property 
also governed the law the state wherein the real estate 
situated. 


Proceeding between Chauncey Howell, executor the last will 
and testament Ida Miller, deceased, and John Kline and Rita 
Fontanella, admistrators bonis non cum testamento annexo the 
estate Walter Miller, deceased, determine the nature estate 
deceaseds co-assignees bonds and mortgages New 
Jersey real estate. 

From the judgment, defendants appeal. 

Affirmed. 

Before KELLER, J., and BALDRIDGE, RHODES, HIRT, and 
RENO, 

Fischer, Smith Paff, and Willard Paff, all 
for appellants. 


Chauncey Howell and Edgar Richards, both Easton, for ap- 
pellee. 


J.—The sole narrow issue raised this appeal whether 
the nature the estate taken co-assignees two bonds and mortgages 
New ersey real estate determined the law Pennsylvania 
that New Jersey, where the assignment was made Pennsylvania 
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and the assignor and assignees were all Pennsylvania case 
stated between the personal representatives the assignees, Ida 
Miller and Walter Miller, the court below entered judgment for 
plaintiff, applying the law New Jersey, which ascertained under 
the provisions the Uniform Judicial Notice Foreign Law 

Eliza Miller, the owner two bonds and mortgages real estate 
situated Belvidere, New Jersey, executed, August 28, 1929, 
assignment them her son and daughter. The instrument recited 
that was made ‘‘in consideration the sum one dollar and other 
good and valuable consideration hand paid Walter 
Miller and Ida Miller, joint tenants,’’ but words indicating 
intention create joint tenancy the assignees did not elsewhere 
appear. The assignment was executed and delivered Northampton 
County where all three parties were then residing. Walter Miller 
died December 17, 1941, and Ida Miller died three days later. 
offer $4,000 for the bonds and mortgages was eccepted the 
personal representatives both deceased assignees and the fund 
ereated was placed special account pending the outcome this 
litigation determine their respective interests it. Ida Miller’s 
executor, the plaintiff, who prevailed below, asserts that her estate 
entitled the entire proceeds the law New Jersey the form 
the assignment was sufficient create joint tenancy, with the 
survivorship, the bonds and mortgages, while Walter Miller’s 
administrators claim one half the fund the theory that under the 
law Pennsylvania the language the assignment was sufficient con- 
stitute the assignees tenants common only that the Walter’s interest 
was therefore not affected his death before Ida. 

That the state the law both Pennsylvania and New Jersey 
was determined below not here dispute; the point dis- 
agreement the question which law properly applicable. Under our 
language the assignment was not sufficient create joint tenancy 
with the survivorship. Kennedy’s Appeal, Pa. 511; Yard’s 
Appeal, 125. Under the New Jersey law, 1898, 675, 15, 
N.J.S.A. 46:3-17, the words ‘‘joint without more, 
joint with survivorship. Coudert Earl, Eq. 654, 
220, 228; Taylor Lowencamp, 104 Eq. 302, 145 New 
472, affirmed Eq. 82, 108 434. 

The Restatement, Laws, 226, relied upon sustain 
the order. The section referred provides: ‘‘The validity and effect 
state where the land The phrase ‘‘effect 
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determination the nature the estate vesting the assignees 
mortgage reason the assignment. See Id. 215, comment 
decisional authorities directly ruling the precise point here involved 
have come our attention, but think the rule the Restatement 
supported sound considerations reason that warrant its applica- 
tion the present case. 

general principle, all questions having with real estate and 
the interpretation and effect instruments relating land and interests. 
land are resolved accordance with the law the state where the 
realty situated. Beale, The Conflict Laws, 214.1. Thus, the 
capacity grantor make valid conveyance real estate is. 
governed the law the place where the land located, without 
regard the domicile the grantor the place the execution 
the instrument. Linton Moorhead, 209 Pa. 646, 264. Where 
deed executed one state conveys land another, the law the situs. 
the land determines the kind and quality the estate taken 
grantee the deed. Robards Marley, Ind. 185; Bronson 
Croix Lumber Co., Minn. 348, 570; Harlan Mannington,, 
152 Iowa 707, 133 367; Peter Peter, Md. 157, 110 211. 
Similarly, where mortgage created land state other than 
that which the mortgage documents are signed and delivered, the law 
the state where the mortgaged land will applied ascertain the: 
nature the mortgagee’s estate and the extent his lien the 
mortgaged premises. Beso Eastern Assn, Pa. Super. 222,. 
affirmed 201 Pa. 355, 953; Danner Co. Brewer Co., Ala. 
191; Hannah Vensel, Idaho 796, 116 115. So, also, the pro- 
cedure for the enforcement the mortgage obligation referable the 
law the situs the mortgaged property. See Grove Assn. 
148 Pa. 146, 1063. Cf. Hall Hoff, 295 Pa. 276, 

Pre-eminence given, these situations, the law the place 
where the land lies out two considerations upon which the decisions: 
are uniformly agreement. Manifestly, the jurisdiction which real 
estate located must necessarily have the last word disputes 
property there, for there the seat the ultimate power enforce 
judgments and decrees directed against the land within its borders, 
power wholly denied extra-territorial tribunals which might presume 
adjudicate questions relating the property the status 
it. addition, the desirability achieving certainty with respect 
the titles land strongly recommends the application single 
body law all the issues growing out the enjoyment and com- 
mereial utilization real property. 

These considerations are germane, selecting the law ap- 
plied, where the choice results from the assignment bond and mort- 
gage, where arises from the creation mortgage the making 
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conveyance. The interests here dispute are essentially the in- 
terests the assignees the bonds and mortgages, for the fund 
represents them and came into existence the proceeds their 
real property and for present purposes governed similar 
principles. Baum Birchall, 150 Pa. 164, 620, Am. St. Rep. 
797. the assignment the assignees were invested with the powers 
and interests previously the mortgagee (In Estate, 
303 Pa. 453, 154 707), including the foreclosure and other collection 
rights exercisable directly against the land and which necessity 
would required accordance with the law New 
Jersey where the mortgaged premises are and where those rights would 
have asserted. view the residual power the State New 
Jersey over the mortgaged property, and the interest imparting 
the quality the rights the holders the mortgage in- 
struments wherever they may taken and dealt with, think the 
law New Jersey was properly applied determine the nature the 
estates vesting the assignees upon the assignment the bonds and 
Judgment affirmed. 


Notice Infirmity Note Acquired President 
Bank Imputed Bank 


Tennessee Valley Bank Williams, Supreme Court Alabama, 
So. Rep. 686 


holder promissory note cannot become holder due 
until there indorsement note required state 
statute, and also cannot holder due course unless when 
obtains indorsement note, without notice any infirmity 
the instrument which maker note sets defense, alleging its 
execution obtained fraud. 

Where evidence shows president bank the managing head 
its affairs, his knowledge whenever acquired imputed the 
bank matter law and conclusive notice that time. 

bank great number notes another bank 
along with other assets the other bank. The transaction was 
long and complicated one and took considerable time. All assets 
the note question were delivered plaintiff bank, except 
the fact that the notes involved were not indorsed that time. There 
were many them that special rubber stamp was ordered for 


similar decisions see B.L.J. Digest (Fifth Edition) 630. 
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the job. was not completed for week. The day after the delivery 
assets was made, the evidence showed that the president the 
bank was informed the alleged fraudulent circumstances. 
surrounding the sale certain stock the other bank the de- 
fendant maker. was claimed that defendant was induced 
fraud officer the other bank sign the note question for 
the purchase its stock. This information was purportly imparted 
the plantiff bank’s president personally and not the plaintiff 
bank. The information concerning the alleged fraud surrounding 
the execution the note was obtained the president the plaintiff 
bank time when the note question was still unindorsed. The 
lower court held that plaintiff was not holder due course under 
the and further held had notice the infirmity 
the instrument. 


appeal the judgment the lower court was affirmed. was 
held that the question whether the plaintiff bank was chargeable 
with notice infirmity the defendant’s note, the result the 
information imparted the president its bank was properly sub- 
mitted the jury. 


Action promissory note Tennessee Valley Bank against 
Williams. From judgment for defendant, plaintiff appeals. 

Affirmed. 

Brown Conway, Albertville, and Scott Dawson and 
Hawkins, all Fort Payne, for appellee. 


FOSTER, J.—Appellant, who was the plaintiff below, acquired the 
note sued transaction with the First National Bank Albert- 
ville, which was financial embarrassment, whereby plaintiff purchased 
the note and many others over-night transaction, cause little 
financial disturbance. They executed contract conveying this note 
and others aggregating several hundred thousand dollars, and assumed 
liability depositors with the aid the Federal Deposit Insurance 
Corporation. The details are stated the former appeal this case. 
Tennessee Valley Bank Williams, 244 Ala. 468, So. 368. 

the trial from which the present appeal was taken, there was 
additional evidence the basis which the issues were again submitted 
jury. 

The matter controversy that trial the first, was. 
whether the plaintiff was holder due course indorsement 
provided for sectons and 33, Title 39, Code. 

this trial, appeared without dispute that the indorsement 
this and other notes occurred about week after they were purchased 
plaintiff. They were transferred instrument mutually executed, 
which was effectual for the purpose transfer. ‘‘The notes were 
metal note case and the contract was course top the note case 
and they were delivered that way.’’ Section 33, Title 39, Code, 
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provides that must written the instrument itself 
upon paper attached Section 51, Title 39, Code, the 
effect that when instrument payable the order the payee, 
may transfer without indorsing it, whereby the transferee acquires 
the rights the transferor, and also the right indorsement him, 
but that not holder due course until the indorsement actually 
made. 

The trial court held that the contract conveying the notes was not 
the instrument itself upon paper attached 
This ruling was harmony with our Clark Thompson, 194 
Ala. 504, So. 925. 

The case First National Bank Bowie Bell, Tex. Civ. App., 
Thompson, supra, well those other states. annotations 
Amer. Jur. 53, 54, note 12; Corpus Juris Secundum, Bills and 
Notes, 207, find authority which supports it. 

The effect the statute that plaintiff could not become holder 
due course until there was indorsement the note required 
section 51, Title 39, Code. And course could not holder due 
under section 54, Title 39, Code, unless when obtained 
indorsement the note was without notice the infirmity the 
instrument which defendant set defense, that its execution was 
obtained fraud. And since the time its negotiation for that 
purpose under section 51, supra, the time when the indorsement 
actually made, the absence notice relates that time, not the time 
when was transferred without the indorsement having been made. 
that plaintiff acquired notice the infirmity between the date 
the transfer and the date the indorsement, not the status 
holder due and not protected such against it. 

The transaction which the notes were acquired plantiff was 
the banking house the First National Bank Albertville, over the 
night August 11, 1937. The officers the two banks and government 
representative worked all night. The next morning the bank opened 
under the ownership and possession plaintiff, the 
usual course business. Plaintiff’s principal office was located 
Decatur, with Mr. Cottingham there its president, and with Mr. 
Adams, the vice-president, negotiated for plaintiff the transaction 
Albertville the night August 11th. was fully completed that 
night and delivery made the assets, except the physical act indors- 
ing the notes. There were many them special rubber stamp was 
ordered for the job. was not completed for about week. The next 
day, August 12th, 1937, there was evidence that the the 
Albertville bank (Smith) saw defendant and learned for the first time 
that had June 11, 1937, bought from Irvin, the president that 
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bank, twenty shares its stock, and gave his note the bank for the 
money under alleged fraudulent inducement. Smith was default 
with the bank. Cottingham had been bank examiner. Smith testified, 
that the 12th August Albertville, time when Cottingham 
was supper the hotel,’’ not transacting any business 
for the bank, and order show Cottingham that ‘‘there had been 
actual evidence the president was crooked, and wanted get his 
reaction,’’ told ‘Cottingham ‘‘how Irvin sold this stock note,’’ and, 
the language appellant’s brief, ‘‘about Irvin having deceived 
and defrauded this country boy.’’ was not clearly stated 
Cottingham that the note which defendant gave for the purchase 
the stock was one those which plaintiff had purchased. But 
there may such inference drawn. does clearly appear that 
the conversation was not intended affect the business plaintiff bank, 
which was not then under negotiation. The business had 
been completed except the physical act the indorsements. The con- 
versation was said expressly not impart information the bank, but 
Cottingham personally, account the former relations between 
them, and show that alone was not responsible for the 
fact, Irvin, the president, later served term imprisonment for it. 

Appellant contends that notice Cottingham after the transfer was 
complete, but before there was formal indorsement the was 
not sufficient notice plaintiff, (1) the transfer being com- 
plete, the note delivered and paid for, notice then could serve useful 
purpose, whereas the law looks practical results, and does not make 
merely formal declarations; and because (2) notice Cottingham was 
personal, time when was not engaged performng any his 
duties office, and therefore was not imputed plaintiff. 

The contract between the parties did not require the selling bank 
indorse the note without qualification. When this note was indorsed, 
was without recourse, which was qualified indorsement, but did not 
impair the negotiable character the note. Section 40, Title 39, Code. 
qualified indorsement, the seller guarantees among other things 
that has good title the note, and has knowledge any fact 
which would impair the validity the indorsement render value- 
less. Secton 67, Title 39, Code. The title seller defective 
obtained the instrument any signature thereto fraud, Section 
57, Title that qualified indorsement warranty that 
the execution the note was not procured fraud. Kennedy 
Hudson, 224 Ala. 17, 138 So. 282; Amer. Jur. 266, seq.; Bankhead 
Owen, Ala. 457, 461. 

noted that section 67, supra, refers negotiating instrument 
delivery qualified indorsement. The question has been considered 
whether negotiating here includes transfer delivery 
instrument payable order. The cases hold view section 51, supra, 
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which the title such instrument passes such transfer, that 
section 67, supra, has application, though there transfer delivery 
order paper. Queensboro National Bank Kelly, Cir., 
574, 1172, see page 1187; Amer. Jur. 267, notes and 

Liability for implied warranty seller under the common law 
very much like that expressed section 67, supra, and that was 
apparently without reference whether the negotiation delivery was 
instrument payable order. Bankhead Owen, Ala. 457; 
Amer. Jur. 268, notes 10, 11, and 13. 

The contract entered into the time the delivery the notes 
purported sell, transfer and assign the notes plaintiff and the selling 
bank agreed execute all indorsements may proper vest 
plaintiff all its right, title and interest them. This was certainly 
transfer under section 51, supra, and the selling bank section 
67, supra, similar common-law principles, warranted that the execu- 
tion the note was not procured its fraud. Section 57, supra. 

that plaintiff had notice before the transaction was fully 
completed that the note against defendant was obtained the selling 
bank the fraud its president, plaintiff could have refused accept 
the indorsement and charged the amount paid back the account 
the selling bank. with such notice plaintiff accepted the indorsement 
the note and it, plaintiff became party the bad faith the 
selling bank, insofar the rights defendant are here concerned. 

Appellant also contends that the notice Cottingham, such, 
was time when was not engaged business for the plaintiff nor 
discussing its business affairs, but time when and Smith were 
personal matters not intended information plaintiff. 
This the theory that private individual knowledge the officers 
plaintiff, will not rule operate notice plaintiff. Bruce 
Oitizens National Bank, 185 Ala. 221, So. 82; Central Georgia 
Co. Joseph, 125 Ala. 313, So. 35; Reid Bank Mobile, Ala. 
199. true that such information does not rule 
operate notice matter law, called constructive notice. When 
notice comes officer agent transacting the business the 
principal the scope his authority, the constructive notice thereby 
action such business, the agent for that purpose law identified 
with his But there also rebuttable presumption actual 
when bearing upon the subject matter his agency, since 
the duty such agent inform his principal, and will pre- 
sumed, prima facie, that discharged that duty. Whether did 
fact matter proof denial the presumption. This latter 
presumption also depends upon the inferior presumption fact that 
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such knowledge was present his memory during the execution his 
agency later time. Hall Brown Woodworking Mach. Co. Haley 
Furniture Co., 174 Ala. 190, So. 726,, 1918B, 924; Williams 
Fundarburk, 237 Ala, 30, 185 So. 383; Sullivan Alabama Power 
Co., Ala. Sup., So. 224. 

Assuming that Cottingham, though not the managing head plain- 
tiff’s business, received notice the infirmity while was engaged 
personal conversation with Smith, not then relating plaintiff’s 
business conducted him, would .be for the jury determine 
proper instructions from the court whether some later time while 
engaged his duties president the bank then advised its 
officer agent who completed the transaction finally accepting the 
indorsed note, since would his duty so, and may therefore 
found that did it, since there evidence that did not. 
Williams Fundarburk, supra; Lawrence Tennessee Valley Bank, 
224 Ala. 692, 141 So. 664. 

The evidence does not show that Cottingham president had any 
more authority than that presumed law. The president not pre- 
sumed the managing head the bank’s business. parte 
Lamberth, 242 Ala. 165, So, 622; Chemical National Bank 
Jackson, 214 Ala. 458, 108 So. 53. the evidence shows that the 
managing head its affairs, his knowledge whenever acquired imputed 
time. Salmon Wheeler, 229 Ala. 263, 156 So. 584; Malone 
Merchants Farmers Bank, 213 Ala. 215, 104 So. 758; Fourth First 
National Bank Huntsville Bank Trust Ala. 403, 104 So. 
761; First National Bank Huntsville Bank Trust Co., 213 Ala. 236, 
104 So. 760; Tatum Commercial Bank Trust Co., 193 Ala. 120, 
So. 508, 1916C, 767. 

that state the evidence, the question notice was properly 
submitted the jury. There other question presented appel- 
lant which seems need discussion. 

There being reversible error, the judgment affirmed. 

Affirmed. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Construction Language “In Equal Shares Right 
Representation” 


Bradlee Converse, Supreme Judicial Court Massachusetts, Rep. 
(2d) 345 

The trustee under the will decedent testate brought petition for 
instructions the distribution the trust estate. The trust fund 
consisted the residue the estate. The net income was paid 
the adopted daughter the decedent testate during her life, and 
her decease the trustee was ‘‘to divide, pay over and convey one-half 
said fund and among those the issue said Amy (adopted 
daughter) who shall survive her, equal shares right representa- 
tion and the other half thereof the whole issue said Amy shall 
survive her, equal shares right representation and among 
those nephews and nieces who shall then living, including 
right representation, the issue then living any nephew niece 
mine then 

The adopted daughter died without issue and thereupon the trust 
became distributable the living nephews and nieces the decedent 
testate and the issue those deceased. was conceded all parties 
that the distributees were determined the date 
the death the life beneficiary. When decedent testate died, her 
nearest relatives (apart from her adopted daughter) were brother, 
who had six children; sister who had two children, and nephew, the 
son deceased sister. When the life beneficiary died the nephew had 
died without issue, and both decedent testate’s brother and sister died 
leaving issue. The ‘‘nephews and and the who were 
take upon the death the life beneficiary had found among the 
descendants the deceased brother and sister the decedent testate. 
that date there were living, issue the deceased brother the 
decedent testate, consisting one daughter and the issue four 
deceased children; issue the deceased sister decedent testate con- 
sisting issue two deceased children. The members the deceased 
brother’s family contended that they were entitled among them five- 
sevenths the trust fund, the theory that each the seven nephews 
and nieces who were living that date who had died leaving issue 
living that date constituted stirpe entitled equal share the 
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fund. The judge the Probate Court decided. The members the 
the deceased sister’s family appealed, contending that they, taken 
collectively, were entitled half the fund. 

The court its opinion stated ‘‘In the ordinary use language 
distribution right representation, or, more technically 
ealled, per stirpes, opposed distribution equal shares among 
persons, per capita. Some way reconciling these expressions must 
discovered, one them must rejected and given effect. 
The latter course never adopted except last resort.’’ was held 
that the way give effect both parts the bequest could accom- 
plished finding the the earlier generation the 
deceased brother and sister, and dividing the trust fund equally between 
the issue the deceased brother and sister the decedent testate, such 
issue taking per stirpes. The decree the Probate Court was wrong 
and was reversed. 


Distribution Trust Principal 


Aldridge Rodgers, Supreme Court Appeals, Virginia, No. 2913, 
April 23, 1945 


Decedent testate his will created five trusts $70,000 each and 
one trust $500,000. Under the provisions the eleventh article 
his will decedent devised the residue his estate bank and another, 
co-trustees, trust with the following condition: 

the event that during the existence the said trusts, herein- 
before referred to, the termination thereof—the value the sum 
the and securities comprising the residuum estate which 
disposed this Article will, shall the absolute and un- 
sum Two Hundred and Fifty Thousand Dollars ($250,000.00), then 
said Executors and Trustees are hereby directed and empowered 
distribute cash and/or securities out the residuum estate 
amount equal the excess value above determined the said 
residuum over and above the said sum Two Hundred and Fifty 
Thousand ($250,000.00) equally and pro rata among the several trusts.’’ 

was held that the eleventh article the decedent testate’s will 
required the trustees distribute cash securities excess 
$250,000.00 out the residuary estate the time each annual 
accounting filed the trustees and the time the death each 
beneficiary and the termination the trust created for the deceased 
beneficiary. The provision said article that distribution was 
made ‘‘equally and pro rata’’ meant that the distribution was 
made equally between the five trusts $70,000 each and pro rata 
between those trusts and the trust $500,000. 
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was therefore ruled that the five trusts $70,000 each were 
receive 7/85th each during their continuance while the trust $500,000 
was receive 50/85ths. 

The court refused allow counsel fees beneficiaries who appealed 
from the decision the lower court out the residuary estate. The 
court ordered counsel fees paid from the corpus the several 
trusts the beneficiaries who were represented said counsel. 


Savings Accounts Held Valid and Enforceable Trust 


Wolf Wolf, Court Errors and Appeals New Jersey, 
Atl. Rep. (2d) 300 

Decedent opened savings account trust company with 
deposit $3,900 follows: Wolf (decedent) trust for 
Warren Wolf (decedent’s The decedent’s grandson, 
the time the account was opened was four years old. additional 
deposits were made the account. There were five withdrawals from 
the account totalling $218. few years later the decedent died testate 
and her will left her entire estate about $60,000, equally her 
two sons, one the father said grandchild and the other the defendant 
the instant action. Decedent named both her sons executors. 
Her will made provision for her only grandchild, nor did mention 
the aforementioned savings account nor the passbook. Defendant 
admitted obtained possession the passbook for the savings account, 
that refused surrender although was asked so, and that 
refused recognize the claim the grandchild the beneficiary 
the trust account. The question before the court was whether the 
opening the decedent the savings account aforementioned 
created valid trust fund favor said grandchild. 

was held that the decedent had created valid and enforceable 
trust for the benefit said grandchild. The decedent her actions 
and declarations clearly and unequivocally intended trust 
favor said grandchild. Decedent her written her spoken words 
and her conduct gave outward manifestation her intention 
create trust. 


Apportionment Delayed Income Beneficiaries Trust 


Safe Deposit and Trust Company Baltimore Woodbridge, Maryland 
Court Appeals, January Term 1945 

trustee under deed trust had purchased certain railroad bonds 

which constituted the corpus the trust fund. few years later the 

bonds had been defaulted during the life the first income beneficiary 
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the trust. Later they were paid off part during the life the 
succeeding income beneficiary. 

was held that the allocation the payments made the 
receivers was proper. was further held that since the receivers had 
designated the payments covering unpaid interest which fell due 
partly during the life the first beneficiary and partly during 
the life the second income beneficiary, the payments were 
awarded accordingly part the estate the first beneficiary and 
part the beneficiary. 


Distribution Trust Corpus 


Estate French, New York Surrogate’s Court, 113, New York Law Journal, 
1722, May 1945 

Decedent testate her will devised certain real estate her 
daughter for life until her remarriage. The will further provided 
that, ‘‘Upon and after the death remarriage said daughter— 
give—the said premises grandson Walter Hoey Evans for—his 
natural life. grandson should die before daughter—leaving 
child children give said premises upon the death 
said daughter—to Charles Evans, Junior, absolutely and 
The real estate was sold and the proceeds thereof deposited trust 
fund. Subsequent thereto and shortly after the death the decedent 
testate’s daughter, the grandson died without issue. 

was held that the grandson had life estate only and that the 
estate the remainderman, provided for decedent’s will, failed 
vest when the grandson survived the decedent’s daughter. The fund 
was properly distributable intestate property. 


Lapse Legacy 


Hopkins Safe Deposit and Trust Company Baltimore. Maryland Court 
Appeals, January Term, 1945, April 12, 1945 

Testator his will provided for payment annuity $500 after 
the death his wife the daughter friend, and after her death, 
her son until reached the age years, which time the son 
was paid $6,000 from the general trust fund out which the 
annuity was payable. The friend’s daughter and her son predeceased 
the wife the testator, the son dying the age seventeen years. 

was held that inasmuch.as both the friend’s daughter and her son 
predeceased the testator’s wife, the annuity well the gift $6,000 
lapsed. The funds which were used for the payment the annuity 
and the gift fell into the residuary estate the testator. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Second Claim for Refund Estate Tax Barred 


Bankers Trust Co. al., Executors Estate Alfred Erickson, 
Higgins, Circuit Court Appeals, Second Circuit, No. 156. 


Alfred Erickson, resident the City New York, died Novem- 
ber 1936. The executors his will filed estate tax return and 
then elected, pursuant the option provided 302 (j) the 
Revenue Act 1926, added amendment 202 (a) the 
Revenue Act 1935, have the value the gross estate determined 
valuation one year after the date decedent’s death. Upon 
audit the return, the Commissioner determined deficiency adding 
the gross estate reported the amount the estate’s income during 
the year following the decedent’s death. The estate tax thus deter- 
mined was paid 1939, the last payment being made September 
29th. The contended through their attorneys that this income 
was not lawfully the gross estate and filed claim 
October 24, 1939, for the refund the taxes assessed and paid because 
had been November 24, 1939, amended claim for the 
same refund was filed and January 29, 1940, the Commissioner 
rejected both the original and the amended claim full. 

The executors then brought suit against this defendant, who the 
Internal Revenue for the Third District New York, 
recover the refund claimed. After the suit had been brought, the 
Supreme Court decided Maass Higgins, 312 443, 
1941. That decision left defense the suit, and accordance with 
the parties, was dismissed with prejudice after the 
executors had been paid the amount their claimed overpayment the 
estate taxes with interest. 

The attorneys who filed the refund claim for the executors also 
brought the above mentioned suit for them and the con- 
stated. They charged, and were paid for their services after the 
completion that work $18,346.18. The executors paid them 
August 21, 1942, and September 14, 1942, filed another claim for 
the refund $7,668.69 with interest. This claim was based 
diminution the gross estate computing the net estate for tax pur- 
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poses deducting the amount the payment the attorneys admin- 
istration expenses deductible pursuant 303 (a) (1) (B), amended, 
and 80, Art. 34. The refund claim was rejected, however, 
November 16, 1942, the ground that the dismissal the first suit with 
prejudice after the payment the executors the entire refund claimed 
was adjudicata’’ all overpayments estate taxes and barred 
the allowance the additional claim for refund. The final judgment 
the first suit was the amount overpayment 
and barred the second action. 


Advance Payments Received Trust 


Eleanor Saltonstall Commissioner Internal Revenue, Circuit 
Court Appeals, First Circuit. 

sum money received trustees 1937, pursuant order 
the Bankruptey Court, which covered damages sustained the trust 
because insolvency lessee 1932, trust income the year 
receipt, distributed accordance with state law. Under the law 
Massachusetts, trustees recovering only partial damages arising out 
leases running into the future cannot apportion them over re- 
mainder the lease term. Inasmuch here the stipulation did not 
show certain income the trustees attributable the properties 
question, the case was remanded the Tax Court with instructions 
take such income, any, into consideration determining the amount 
trust income distributable taxpayer the taxable year. 


Trusts Created 1935 and Subject Decedent’s Power Termi- 
nate, Held Not Subject Estate Tax 


Commissioner Internal Revenue Estate Harry Holmes, 
Circuit Court Appeals, Fifth Circuit, No. 11206. 


January 20, 1935, Harry Holmes transferred shares stock 
himself, trustee, for the benefit his three sons. The instrument 
set three trusts, which were identical terms. They were for 
period years, unless terminated earlier the trustee trustees. 
The settlor was the trustee each trust, with provision that, upon his 
death resignation prior the termination the trusts, such his 
sons had then attained their majority had their disabilities 
minority removed should become joint trustees. 

Each trust named beneficiary one son, who was receive the 
therefrom during the life the trust and the corpus upon termi- 
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nation thereof. any son should die during the continuance the 
trust, the beneficial interests would pass his surviving issue, share and 
share alike, subject distribution when such beneficiary beneficiaries 
became years age. any son died leaving issue, his 
surviving issue died before becoming years age, his interest passed 
his surviving brother brothers or, they were both dead, their 
surviving issue per stirpes. all three sons died without issue prior 
termination, the whole the trust properties then remaining passed 
the settlor’s wife, living, her heirs law. 

The trusts provided that the trustee should distribute the net income 
from each trust the beneficiary convenient monthly installments, 
but that the trustee, deemed the best interest the beneficiary, 
could withhold distribution any portion the net income, 
late it, and turn over the beneficiary with the corpus upon termina- 
tion the trust. The trustee was empowered use trust corpus when 
necessary advisable for the maintenance, welfare, happiness 
the beneficiary; could distribute said principal whole part 
whenever deemed advisable, could terminate the trusts, which 
event the corpus would distributed the persons entitled thereto 
the date termination. 

Harry Holmes acted trustee the trusts, and did not terminate 
them prior his death October 1940. His executrix did not in- 
clude the estate tax return any the property that had been trans- 
ferred the trusts. The Commissioner, claiming that the trust prop- 
erty should have been the trust estate, assessed deficiency. 
The Tax Court held that the property was not includible the gross 
estate the decedent, and the Commissioner appealed. His contention 
that the reservation the decedent the power terminate the 
trusts will enabled him give the then exising beneficiaries com- 
plete ownership the trust corpus, and thereby extinguish all con- 
tingent interests; and that the relinquishment this power the 
decedent death was the first complete transfer the grantor’s control 
over the enjoyment the trust benefits. 

The applicable statute Section 811 (d) the Internal Revenue 
Code, which relates revocable transfers. Subsection (1) thereof pro- 
vides that the value the gross estate decedent for estate tax pur- 
poses shall the value all property the extent any interest 
therein which the decedent has made transfer trust after June 22, 
1936 (except bona fide sales for adequate consideration), where the 
enjoyment thereof was subject the date his death any change 
through the exercise power the decedent alter, amend, revoke, 
terminate. Subsection (2) thereof provides that with respect 
transfers prior June 22, 1936, any interest transferred 
includible where the enjoyment thereof was subject, the date 
decedent’s death, any change through the exercise power the 
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decedent alter, amend, revoke. the present trusts were created 
prior June 22, 1936, Subsection (2) the statute, which does not 
expressly mention power terminate, controlling this case. 

importance the bar fact that the trust 
instrument not only operated convey the trust estate, but the instru- 
ment also provided that, the decedent exercised his power trustee 
terminate the instrument, the ownership the properties should 
vest named beneficiaries other than the grantor. The power termi- 
nate was not capable being exercised revest the decedent 
any legal beneficial title any interest the trust property, nor 
operate empower the decedent choose different beneficiaries 
from those named, alter the benefits received them. was held 
therefore that the grantor did not have any power alter, amend, 
revoke, and that the trust properties were not includible the gross 
estate. That the case the border line indicated the dissenting 
opinion Cireuit Judge. 


Income Distributable Discretion Fiduciary 


Caroline Gove Doty Commissioner Internal Revenue, Circuit 
Court Appeals, First Circuit. 

trust instrument set out that the trustee had power determine 
whether the trust property were income principal. The 
trustee, pursuant such power, allocated receipt cash dividends 
principal without making distribution the beneficiary. Assuming 
that the trustee had absolute discretion allocate, such discretion must 
exercised the interest the beneficiaries, and the facts this 
case, equity would find the trustee’s action arbitrary. Consequently, the 
dividends received the trust were income which under the trust 
instrument was distributable and taxable the beneficiary. 


Expenses Inherited Property Deductible 


Anna Newberry, Tax Court, Memo. 


Taxpayers inherited country residence which they never occupied. 
Property was not offered for rent but was put for sale immediately 
after acquired. Taxpayers claimed deductions for maintenance, repairs 
and depreciation. was held that from the time they received the 
property, the taxpayers held for investment and hence the above items 
were deductible non-trade non-business expenses within (a) 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Member Bank Capital 
Position 

year 1944 witnessed 

expansion 
capital account beyond the pre- 
vious 1929 peak. However, ac- 
cording the June issue the 
Monthly Review the Federal 
Reserve Bank New York, com- 
parable data for 1944 falls short 
1929. the first place, 
larger proportion all commer- 
cial banks are now members 
the Reserve System than was the 
case years ago; addition, 
roughly $275 million capital 
supplied the Reconstruction 
Finance Corporation remains 
retired. After adjustment for 
these items, may concluded 
that capital funds owned stock- 
holders are slightly below the pre- 
vious 

the six year period ending 
December 31, 1929, 
curred rapid expansion bank 
capital. This expansion was some 
$2.3 billion and brought capital 
account $6.7 billion. But 
with the onslaught the depres- 
sion the early almost, all 
this growth was eliminated 
the severe losses which were sus- 
tained, and was necessary for 
many banks buttress their posi- 
tion selling preferred stock, 
capital notes debentures the 


RFC. Subsequently, member banks 
have experienced steady growth 
capital funds, and this growth 
has been accelerated during the 
war years through the retention 
increased profits. 

this connection, may re- 
marked that commercial banking 
institutions have 
lowed dividend policies marked 
conservatism. substantial por- 
tion all profits has been re- 
tained and these funds have been 
used strengthen capital ac- 
count and retire temporary 
capital supplied the RFC. 
During the past five years, for ex- 
ample, member banks 
tained nearly per cent their 
net profits, but this proportion 
risen bank earnings have 
increased. Worthy note the 
fa:t that, although net profits 
the past five years have been 
nearly great those realized 
the five years ended with 1929, 
dividend payments have been ap- 
proximately one-third less. Dur- 
ing the earlier period, about two- 
thirds net profits were dis- 
tributed dividends, while only 
one-third was added capital ac- 
count. 

course, the combined effect 
the losses the depression and 
the restricted dividend disburse- 
ments the past twelve years re- 
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sulted situation where banks 
were unable obtain new capital 
through the sale 
stock the public; fact, only 
recently has been possible 
sell any large issues stock. Ob- 
viously, therefore, most the 
growth capital funds mem- 
ber banks since 1934 has reflected 
undistributed profits This source 
has been responsible for per 
cent the increase member 
bank capital account the past 
five years. 

But while member bank capital 
funds have been rising sharply 
during the war period, the ratio 
capital deposits has been de- 
clining steadily; the growth 
deposits, may noted, has been 
much more rapid than the expan- 
sion capital funds. the end 
1939, the ratio capital ac- 
counts deposits all member 
banks was 11.2 per cent; the 
last year-end had declined 
6.3 per 

the face things, such 
decline give considereble 
cause for concern. However, 
asmuch the “risk assets” 
member institutions have shown 
little, any, growth during 
war period (and some banks have 
even experienced decline such 
assets), the capital position may 
regarded generally satisfac- 
tory. Examination discloses that 
the growth deposits 
paralleled corresponding in- 
crease Government 
holdings, largely short-term 
nature. 

With respect the post-war 
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period, however, the adequacy 
bank capital has been questioned. 
After the war over, banks may 
called upon assume larger 
risks. During the early post-war 
period anticipated that some 
businesses will finance themselves 
through the liquidation sub- 
stantial amounts Government 
obligations which they now retain, 
and that the commercial banking 
system will called upon take 
the major portion this shift. 
But, inasmuch all businesses 
will not fortified with sufficient 
cash Government 
with which meet anticipated 
post-war requirements, some de- 
mand for bank loans may also 
expected develop. This demand 
may considerably augmented 
there vigorous expansion 
initial reconversion operations. 

Naturally, some these exten- 
sions credit may embody con- 
siderable degree risk. 
for this reason that many bankers 
authorities em- 
phasize the desirability con- 
tinuing 
structures, that customers may 
financed adequately when the 
occasion arises. 

With reference the expan- 
sion capital account through 
the sale additional stock, 
pointed out that many banks are 
embark upon such 
course action. Many institu- 
tions are awaiting 
the long-run future, lest their 
earnings later prove insuf- 
support the enlarged 
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capitalization. 


Therefore, the 
prevailing tendency add large 
portions profits surplus and 
reserves, rather than sell stock 
the public, may expected 
continue. 

Capital Gains Tax 

Proposed changes the tax 
law relating capital gains and 
losses, believed have emanated 
from the Office Economic Stabi- 
lization, are opposed Emil 
Schram, president the New 

York Stock Exchange. Address- 
ing the Bond Club Philadelphia, 
Mr. Schram pointed out that those 
who advocate lengthening 
the holding period, increase 

the already steep rates taxa- 
tion, are laboring under the de- 
lusion that inflationary rise 


Administers National Savings. 


can prevented such 


measures. 


This reasoning, emphasizes the 
Stock Exchange head, entirely 
illogical, for what the proponents 
change concern themselves with 
are “manifestations rather than 
root causes.” fact, Mr. Schram 
observes, the proposals advanced 
would have the effect causing 
further advances, rather than re- 
straining them, since the ranks 
unwilling sellers would 
panded increase effective 
tax rates. This most impor- 
tant consideration because rela- 
tive scarcity securities already 
exists. Obviously, the approach 
must realistic one and must 
directed toward causes, and 
not symptoms. 


Rials 300,000,000.— 
Rials 980,000,000.— 
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From another standpoint, and 
equally important, any more 
with 
transfer capital assets could 
check the flow venture capital 
brake would placed the 
operation job creating pro- 
cesses and our economy would tend 
stagnate and freeze. After the 
war, vast reserves private funds 
will create attractive outlet for 
investment there will de- 
mand for venture capital. Since 
all long term capital requirements 
can best procured through the 
issuance debt and equity securi- 
ties, further obstacles impeding 
the transfer such assets should 
not imposed. 

Mr. Schram also commented 
the fact that the amount credit 
used for the carrying securities 
is, today, relatively small. More- 
over, under the margin require- 
ments imposed the Stock Ex- 
obliged pay full for securities 
selling $10 share and less; the 
most that can borrowed any 
corporate security per cent 
its market value. These re- 
quirements appear wholly 
adequate. 


Attention was also directed 
another factor moment. The 
provisions the Internal Revenue 
Code, Mr. Schram remarked, ex- 
empt certain non-resident aliens 
from capital gains 
regulation applies aliens not en- 
gaged business the United 
States, who actually reside out- 
side the country. However, due 
the extraordinary conditions 
created the war, many others 
are included; large number 
aliens physically reside 
country although, technically, 
they are non-residents, since they 
are here visitors’ visas. 

States Mr. Schram, “It com- 
mon knowledge that many these 
people are operating our mar- 
kets wide scale and there 
valid reason why these visitors 
should not similarly subject 
the provisions the capital gains 
law which distinguish clearly be- 
tween short and long term com- 
mitments and imposes heavy taxes 
the realization short term 
profits. existing provisions 
present strong deterrent against 
this type operation and 
only where these exemptions occur 
that uncontrolled speculation may 
exist.” 


Multiplication 


26,000,000 


Take the case John Smith, 
average American: 

For over three years now, he’s 
been buying War Bonds through the 
Payroll Savings Plan. 

He’s accumulating money. 

Now suppose everybody the Pay- 
roll Plan does what John Smith 
doing. Suppose you multiply John 
Smith million. 

What you get? 

Why—you get whole country 
that’s just like John Smith! solid, 


strong, healthy, prosperous America. 

For can’t help being, asa 
whole, just what its people are in- 
dividually! 

enough John Smiths are sound 
—their country’s got be! 

The kind future that America 
will have—that you and your family 
will have—is your hands. 

Right now, you have grip 
wonderful future. Don’t let loose 
for second. 

Hang onto your War Bonds! 


BONDS YOU CAN... 
KEEP BONDS You BUY 
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Inflationary Mary’s wrong, 
For she’d much blame 


Reach sums extraordinary, 
let’s not try imitate 
Berton Braley Inflatio Mary. 
Here wisdom the peck 
You are welcome to use all or 
any part the material this page aid 


the fight against inflation. 
BLOW 


Oh, workman orscholar, 

And do not spend it soon, ff 
For every cent 


Unwisely spent 
the price balloon. SNAKE THE GAS 


was crooked man and 
lived in crooked style, 
dealt crooked markets with 
Bonds you buy with payroll earnings, smugly crooked smile. 
viewed himself clever with 
Help fulfill your future yearnings. beak, 
But everybody knew him for 
crooked little crook. 


Money in your pocket, 
Take out and sock THE GANG'S ALL HERE 


Into War Bonds, which You may ask, should spending 
Help make Cause inflationary trending 
Though I squander every penny I have got?” 
—If you’re joined by sixty millions 
Of civilians blowing billions, 


a You’ll discover that it matters quite a lot! 


pay envelope 
ONE PERSON CAN START IT! 
And she wondered, by-and-by, You give inflation boost 


why the prices rose so high, —whi b 
But she didn’t blame herself for stun 


you buy above ceiling without giving 
stamps (Black Market!) 
—when you ask more money for your services 
the goods you 
INFLATIONARY MARY 


Inflationary Mary spills SAVE YOUR MONEY. Buy and 
This silly kind chatter: hold all the War Bonds you 


“My little teeny-wee bills can afford—to pay for the war 
And spendings not matter. and protect your own future. 


“And cheat little bit Keep your insurance. 
rationing and ceilings 
The Nation’s welfare isn’t hit Council; approved by the Office of War Information; and con- 


By my si lawless deall gs!”” tributed by this in with the Magazine 


A United States War message prepared by the War Advertising 


